Heber Creeper Inc. v. Gordon Mendenhall, Leon Ritchie : Petition for Writ of Certiorari by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
1988
Heber Creeper Inc. v. Gordon Mendenhall, Leon
Ritchie : Petition for Writ of Certiorari
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Peter C. Collins; Winder and Haslan; attorney for petitioner.
J. Harold Call; attorney for respondents.
This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme Court
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Legal Brief, Heber Creeper v. Mendenhall, No. 880297.00 (Utah Supreme Court, 1988).
https://digitalcommons.law.byu.edu/byu_sc1/2256
UTAH S'J?' <*>*%% s H * 
UTAH 
DOCu 
KF -
DOCKET A.V-IN THE UTAH SUPREME COURT OF THE STATE OF UTAH 
—ooOoo— 
HEBER CREEPER, INC., a Utah 
corporation, 
(Plaintiff-Petitioner), 
-v-
GORDON MENDENHALL and LEON 
RITCHIE, 
(Defendants-Respondents). 
—ooOoo— 
(Court of Appeals 
Case No. 880024-CA) 
PETITION FOR ISSUANCE OF A 
WRIT OF CERTIORARI TO THE 
UTAH COURT OF APPEALS 
J. Harold Call (#0540) 
30 North Main Street 
Suite 3 
Heber City, Utah 84032 
(801) 654-0742 
Attorney for Defendants-
Respondents 
Peter C. Collins (#0700) 
WINDER & HASLAM, P.C. 
Suite 4004 
175 West 200 South 
Post Office Box 2668 
Salt Lake City, UT 84110-2668 
(801) 322-2222 
Attorneys for Plaintiff-
Petitioner 
AUG101988 
Jf 
Cterk, Supreme Court, Utah 
IN THE UTAH SUPREME COURT OF THE STATE OF UTAH 
—ooOoo— 
HEBER CREEPER, INC., a Utah 
corporation, 
(Plaintiff-Petitioner), 
-v-
GORDON MENDENHALL and LEON 
RITCHIE, 
(Defendants-Respondents). 
—ooOoo— 
(Court of Appeals 
Case No. 880024-CA) 
PETITION FOR ISSUANCE OF A 
WRIT OF CERTIORARI TO THE 
UTAH COURT OF APPEALS 
J. Harold Call (#0540) 
30 North Main Street 
Suite 3 
Heber City, Utah 84032 
(801) 654-0742 
Attorney for Defendants-
Respondents 
Peter C. Collins (#0700) 
WINDER & HASLAM, P.C. 
Suite 4004 
175 West 200 South 
Post Office Box 2668 
Salt Lake City, UT 84110-2668 
(801) 322-2222 
Attorneys for Plaintiff-
Petitioner 
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CASES 
Francis v. United Jersey Bank, 187 N.J. 15, 
432 A.2d 814, 820 (1981) 18 
Microbiological Research Corp. v. Muna, 625 P.2d 
690, 695 (Utah 1981) 19 
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STATUTES 
Utah Code Ann. §16-10-49.1 4 
RULES 
Rule 52(a), Utah Rules of Civil Procedure 17, 18 
(4) QUESTIONS PRESENTED FOR REVIEW 
A. WHETHER THE COURT OF APPEALS PANEL HAS 
ERRED IN REVERSING THE DISTRICT COURT, 
GIVEN THE COURT OF APPEALS' FAILURE 
EXPRESSLY TO FIND ANY OF THE DISTRICT 
COURT'S FINDINGS OF FACT CLEARLY ERRONEOUS, 
AND WHETHER ANY OF THE KEY FINDINGS WAS 
OR WERE CLEARLY ERRONEOUS. 
B. WHETHER THE COURT OF APPEALS' DECISION HAS, 
ON A "PROXIMATE CAUSE" OR A "TEMPORALLY-
CONNECTED" ANALYSIS, IMPERMISSIBLY CON-
TROVERTED THE PUBLIC POLICY IN FAVOR OF 
HOLDING DIRECTORS OF FOR-PROFIT CORPORA-
TIONS TO THEIR FIDUCIARY DUTIES. 
(5) REFERENCE TO REPORT OF COURT OF APPEALS OPINION 
The Court of Appeals' docket number for this case is 
880024-CA; its opinion has been designated "not for publica-
tion," and there is, by reason thereof, no official or unof-
ficial citation. 
(6) JURISDICTIONAL GROUNDS 
(a) The decision sought to be reviewed was entered 
July 11, 1988. 
(b) No rehearing was sought below, and no extension 
of time has been sought within which to petition for certiorari. 
(c) This is an original petition and not a cross-
petition. 
(d) The statutory provisions believed to confer on 
this Court jurisdiction to review the decision in question by 
a writ of certiorari are Utah Code Annotated §§78-2-2(3)(a) 
and 78-2-2(5) . 
(7) STATUTORY PROVISIONS 
Resolution of this case does not appear to be governed 
by any particular statute, but Utah Code Annotated §16-10-49.1 
(enacted in 1987) may have considerable bearing in discerning 
the seriousness of the legislature's concern and the policy of 
this State concerning directors' breaches of their fiduciary 
duties of care and loyalty. 
(8) STATEMENT OF THE CASE 
Heber Creeper, Inc., plaintiff in the trial court, 
respondent in the Court of Appeals, and petitioner here, peti-
tions for issuance of a writ of certiorari to the Utah Court 
of Appeals. 
This is an action for damages brought by Heber Creeperf 
Inc., against Mr. Gordon Mendenhall and Mr. Leon Ritchie, for-
mer directors, at all times pertinent, of Heber Creeper, Inc., 
_4_ 
a Utah for-profit corporation. Heber Creeper, Inc. seeks to 
obtain money damages in connection with the said defendants' 
alleged breaches of their fiduciary duties of care and loyalty. 
In the proceedings in the Fourth District Court (the 
Honorable Cullen Y. Christensen presiding), the Court found, 
after a bench trial, that both defendants breached their 
duties of care and loyalty to the plaintiff, and that Heber 
Creeper, Inc., was proximately injured by reason thereof; and 
Heber Creeper, Inc. was, accordingly, awarded judgment against 
both defendants in the principal sum of $17,385.00, plus inter-
est accruing thereon at 10% per annum subsequent to December 31, 
1982, plus costs of Court of $1,070.40. 
The defendants appealed, contending that the trial 
court erred in awarding judgment in any amount, and Heber 
Creeper, Inc. cross-appealed, contending that it should have 
been awarded substantially higher sums against both defendants 
(specifically, the principal sum of $299,194.00 against defen-
dant Mendenhall and $52,475.00 against defendant Ritchie). 
The Court of Appeals (Judges Greenwood, Orme, and 
Billings), finding an insufficient connection between the defen-
dants' breaches and putative breaches of duty (it expressly 
acknowledged that defendant Mendenhall breached and that defen-
dant Ritchie's conduct was less than exemplary) and the damages 
suffered by Heber Creeper, Inc., reversed Judge Christensen's 
determination of liability and rejected Heber Creeper, Inc.'s 
cross-appeal. 
Heber Creeper, Inc. respectfully submits that the 
following is an undisputed statement of facts material to the 
disposition of this petition: 
1. Heber Creeper, Inc. is a Utah business corporation 
which was incorporated on or about January 7, 1971 as Wasatch 
Railway and Development Co. and whose name was duly changed, 
on or about June 27, 1972, to its present name. Exs. 10, 1; 
tr. at 50, 56. 
2. Gordon Mendenhall was an incorporator of Heber 
Creeper, Inc. and was a director of the corporation uninter-
ruptedly from the time of incorporation until December 1981. 
Ex. 10; tr. at 50, 55, 57-58, 217, 392-93. 
3. Mr. Mendenhall was also a director of Heber 
Creeper, Inc. from May 14, 1982 until at least June 22, 1982. 
Ex. 10; Ex. 14; tr. at 169, 217-18, 392-93. 
4. Mr. Mendenhall was an officer (vice-president) of 
Heber Creeper, Inc. from 1975 through 1979 and was again an 
officer (secretary-treasurer) of the corporation from May 14, 
1982 until at least June 22, 1982. Ex. 10; Ex. 14; tr. at 
217-18, 392-93. 
5. Leon Ritchie was an incorporator of Heber Creeper, 
Inc. and was an original director of the corporation and a 
director during the years 1971, 1972, 1979, and 1980, as well. 
Ex. 10; tr. at 50, 55-56, 59. 
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6. Mr. Ritchie was again a director of Heber Creeper, 
Inc. from May 14, 1982 until February 1983. Ex. 8; Ex. 9, Ex. 
10; Complaint, 11 5, record at 1; Answer, record at 9. 
7. Mr. Ritchie was an officer (vice-president) of 
Heber Creeper, Inc. from May 14, 1982 until September 17, 
1982. Ex. 8; Ex. 9; Ex. 26. 
8. Timpanogos Preservation Society (hereinafter, 
"TPS"), a Utah not-for-profit corporation, was incorporated on 
or about August 29, 1978. Ex. 10, tr. at 66, 632. 
9. Mr. Mendenhall was an incorporator of TPS, was 
approved by Heber Creeper, Inc.'s president to be a member of 
the Board of Trustees of TPS for the purpose of protecting 
Heber Creeper, Inc.'s interests, and was a member of the TPS 
Board uninterruptedly from the time of the incorporation of 
TPS until at least November 30, 1982. Ex. 56; tr. at 68-69; 
131-32; 397. 
10. Mr. Mendenhall was an officer of TPS uninter-
ruptedly from the time of the incorporation of TPS until at 
least November 30, 1982, and he held the positions, at various 
times during that period, of treasurer, secretary, and secretary-
treasurer. E.g., Exs. 5, 11, 38, 39, 40, 46, 47, and 56. 
11. Mr. Ritchie was a member of the TPS Board of 
Trustees uninterruptedly from at least July 10, 1981 until at 
least November 30, 1982. E.g., Exs. 51, 55, 56; tr. at 695, 
707-09. 
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12. Mr. Ritchie was an officer (treasurer) of TPS at 
least during a part of 1982 and was released from that posi-
tion on July 13, 1982. Ex. 40. 
13. Heber Creeper, Inc. operated the train commonly 
known as the "Heber Creeper" (hereinafter, "the train") from 
the 1971 through 1980 operating seasons. 
14. TPS operated the train during the 1981 and 1982 
operating seasons. Tr. at 572. 
15. The "Heber Creeper" line ran, at all times material 
hereto, from terminal grounds located in Heber City, Wasatch 
County, Utah to the Bridal Veil Falls terminal, located in 
Provo Canyon, in Utah County, Utah. 
16. Heber Creeper, Inc.'s operation of the train 
showed a small annual cash loss ($1,085.00) for operating 
seasons 1971 through 1980. Ex. 34; tr. at 367-71. 
17. Excluding operating years 1975 and 1976, during 
which years Heber Creeper, Inc. suffered cash losses in con-
nection with certain non-train-operation business enterprises, 
Heber Creeper, Inc. showed an annual cash profit of $2,881.00 
for the years during which Heber Creeper, Inc. operated the 
train. Ex. 34; tr. at 367-71. 
18. In early 1981, Heber Creeper, Inc. and TPS dis-
cussed, in a series of joint and separate Board meetings, an 
arrangement, according to which: 
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a. TPS would lease from Heber Creeper, Inc. the 
right to operate the train and, 
b. in connection with that proposed lease arrange-
ment, TPS would, among other things: 
(i) satisfy certain debts owed by Heber 
Creeper, Inc. in the amount of at least $130,000.00; and 
(ii) acquire, by paying one dollar per share, 
the then-outstanding 116,719 shares of Heber Creeper, Inc. 
stock. Ex. 3; tr. at 95-100, 536-7, 683. 
19. The arranged-for lease was in fact executed by 
and between Heber Creeper, Inc. and TPS (Ex. 3, tr. at 100) 
but the debt retirement and stock purchase arrangement was 
never consummated. Tr. at 108. 
20. On July 10, 1981, the president of Heber Creeper, 
Inc. appeared at a TPS Board Meeting and demanded that the TPS 
Board members honor the early 1981 debt-retirement and purchase 
arrangement. Ex. 5; tr. at 104-07. 
21. On August 18, 1981, the TPS Board of Trustees 
approved a proposal that would have, if consummated, caused 
TPS to strike a business agreement with Heber Creeper, Inc. on 
terms at least as favorable to Heber Creeper, Inc. as those 
contemplated in early 1981; and Mr. Mendenhall and one Richard 
Buys, fellow TPS Board Member and then-president of TPS, were 
directed to present to Heber Creeper, Inc. the formal proposal 
so adopted by TPS. Ex. 48. 
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22. The next day, August 19, 1981, Mr. Mendenhall and 
the said Mr. Buys submitted to Heber Creeper, Inc. a formal 
proposal which was substantially less favorable to Heber 
Creeper, Inc. than the one so approved by the TPS Board; the 
one formally adopted by the TPS Board the day earlier was 
deemed by Mr. Mendenhall to be not financially feasible from 
the TPS perspective. The deal, which would have been a good 
deal for Heber Creeper, Inc. shareholders, was never consum-
mated. Ex. 6; e.g., Ex. 48; tr. at 108-12, 207-08, 219-20, 
455, 738. 
23. On May 12, 1982, a Settlement Agreement (Ex. 2) 
was executed, of which both Mr. Mendenhall and Mr. Ritchie 
were aware, 
(a) which resolved certain litigation then 
pending, to which Heber Creeper, Inc. and TPS and others were 
signatories; 
(b) which expressly (except for claims asserted 
in Wasatch County Civil Nos. 5720 and 5722, none of which is 
pertinent hereto) did away with and laid to rest any and all 
past claims and disputes between and among its signatories; 
and 
(c) which, among other things: 
(i) required Heber Creeper, Inc. to allow 
TPS to operate the train in operating seasons beginning in 
1982; 
(ii) required TPS to pay to Heber Creeper, 
Inc. 10% of the gross income from the sale of certain food and 
non-alcoholic beverage sales made in connection with the opera-
tion of the Heber Creeper train in operating seasons beginning 
in 1982, or $10,000.00 per operating season, whichever figure 
should be greater; 
(iii) required TPS to establish, in connection 
with the operation of the Heber Creeper train, accounting pro-
cedures in conformity with generally accepted principles of 
accounting so that audits and financial statements could be 
adequately prepared; and 
(iv) required TPS to employ internal and 
external accounting controls for the purpose of assuring an 
accurate reflection of cash intake and expenditures relative 
to the operation of the Heber Creeper train. 
24. Both Mr. Mendenhall and Mr. Ritchie were present 
at the May 14, 1982 conclusion of Heber Creeper, Inc.'s 1982 
annual shareholders meeting, during which those who were 
present and who were about to be named directors, including 
both Mr. Mendenhall and Mr. Ritchie, were informed that if 
they should accept their positions of directors, they would 
assume fiduciary obligations to Heber Creeper, Inc. and its 
shareholders and would breach their fiduciary obligations if 
they should do anything that would undermine the Settlement 
_ n _ 
Agreement referenced in the foregoing paragraph 23 hereof. 
Exs. 8, 9; tr. at 121-22, 162, 165. 
25. On June 12, 1982, Heber Creeper, Inc.'s Board of 
Directors met, with Mr. Mendenhall present as director and 
secretary; at that meeting there was discussed, among other 
things, the concern of one or more directors with respect to 
the competence and honesty, or lack thereof, of one Mr. Monte 
Bona, the then-manager of TPS, and at that meeting those 
present (all the directors of Heber Creeper, Inc. other than 
Mr. Ritchie) unanimously approved a policy of confidentiality 
with respect to the discussion of the corporation's affairs 
with other parties. Ex. 27; tr. at 195-200. 
26. On June 14, 1982, Mr. Mendenhall related to the 
TPS Board some of the items that were discussed in the said 
Heber Creeper, Inc. meeting of two days earlier and made the 
motion that the said Mr. Monte Bona be appointed to the Board 
of TPS, which motion was seconded and approved. Ex. 38; tr. 
at 428-29. 
27. From at least as early as July 1982 until at least 
September 1982, Mr. Mendenhall was paid $400.00 per month by 
TPS for the rendering of accounting and related services to 
TPS. Ex. 40; tr. at 589. 
28. At some time prior to June 22, 1982, Mr. Mendenhall 
became aware of the fact that TPS planned to assert a sub-
stantial claim against Heber Creeper, Inc. based on matters 
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arising prior to the execution of the said Settlement Agree-
ment referenced in paragraph 23 hereof; Mr. Mendenhall did not 
apprise Heber Creeper, Inc. of his said awareness or of the 
fact of such claim prior to June 22, 1982, and no TPS meeting 
occurred between June 22, 1982 and July 1, 1982. Tr. at 180, 
487. 
29. On or about June 22, 1982, Mr. Mendenhall sub-
mitted to Mr. Gene Moore, then-president of Heber Creeper, 
Inc., a letter of resignation from Mr. Mendenhall's positions 
as director and secretary-treasurer of Heber Creeper, Inc. 
Ex. 14? tr. at 169. 
30. On or about July 1, 1982, Mr. Mendenhall wrote 
the said Mr. Moore a letter asserting a claim in favor of TPS 
and against Heber Creeper, Inc. in the amount of $37,737.35, 
for alleged claims that arose, if at all, prior to the execu-
tion of the aforesaid Settlement Agreement which, on its face, 
extinguished all such prior claims. Ex. 2, pp. 11-12; Ex. 7; 
tr. at 160-70. 
31. Mr. Mendenhall, who was paid by TPS to do the TPS 
accounting work, failed, both prior to and subsequent to 
June 22, 1982, to cause TPS to establish reasonably acceptable 
accounting procedures, and to cause TPS to employ the internal 
and external cash controls required by the said Settlement 
Agreement. Tr. at 358-61, 379, 382, 497. 
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32. In August 1982, Mr. Ritchie and Mr. Mendenhall 
took the position that the TPS claim against Heber Creeper, 
Inc. was a valid claim. E.g., Exs. 41, 42; tr. at 171-74, 
221-22, 235. 
33. On September 17, 1982, at a meeting of Heber 
Creeper, Inc.'s Board of Directors, Mr. Ritchie was removed as 
Heber Creeper, Inc.'s vice president. Ex. 26; tr. at 194, 235. 
34. Subsequent to May 14, 1982, and both prior to and 
subsequent to July 1, 1982, until at least November 30, 1982, 
neither Mr. Mendenhall nor Mr. Ritchie took action to assure 
that payments under the said Settlement Agreement would be 
made to Heber Creeper, Inc. Tr. at 220; see, e.g. , Exs. 30, 
40, 41, 42, 43, 45, 46. 
35. The regular 1982 train operating season ended on 
or about Labor Day of that year, the first Monday in September 
1982, and TPS operated the train throughout the 1982 season. 
36. At all times subsequent to May 14, 1982 until at 
least November 30, 1982, TPS had the ability to pay to Heber 
Creeper, Inc. all sums due under the terms of the said Settle-
ment Agreement; TPS, with the concurrence of both Mr. Mendenhall 
and Mr. Ritchie, in effect treated, without justification, any 
such sums as an offset against the aforesaid pre-Settlement 
Agreement claims of TPS. E.g., Exs. 17, 39, 40, 41, 42, 43, 
45, 46; tr. at 171-74, 456, 486. 
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37. No payment whatsoever has been made to Heber 
Creeper, Inc. by TPS since the time the said Settlement Agree-
ment was executed. Tr. at 200. 
38. Based on the reported 1982 total gross income 
from the operation of the Heber Creeper train and on the 
historic percentage relationship between total gross income 
and food and non-alcoholic beverage gross income experienced 
in the operation of the train, the food and non-alcoholic 
beverage gross income of TPS for 1982 was projected by Heber 
Creeper, Inc.'s expert to be $173,850.00, that figure was not 
controverted by other evidence, and Heber Creeper, Inc.'s 
entitlement thereto, pursuant to the terms of the said Set-
tlement Agreement, was thus fixed by the trial court to be 
$17,385.00. Ex. 34; tr. at 360-66; Finding of Fact No. 49. 
39. Sometime prior to June 22, 1982, a Harriman 
railroad coach belonging to Heber Creeper, Inc. and located on 
the Heber City terminal grounds was gutted by TPS workmen and 
refitted as a dining car; the seats have been removed from the 
Heber City terminal grounds and have never been replaced. Tr. 
at 265-77, 297-307, 318-31. 
40. During the 1982 train operating season, metal 
scrap belonging to plaintiff was taken from the Heber City 
terminal grounds as part of and pursuant to TPS policies and 
practices. E.g., tr. at 297-304. 
41. Both Mr. Mendenhall and Mr. Ritchie were on and 
about the terminal grounds on at least several occasions 
during the time periods that the Harriman coach seats were 
being removed and during the period that the metal scrap was 
being removed, and neither reported to the Heber Creeper, Inc. 
Board that such conduct was taking place. Tr. at 201, 247, 
301-07, 499-50, 691-92, 739-40. 
42. The trial court found, with respect to the failed 
purchase and debt-retirement arrangement (referenced in the 
foregoing facts numbered 18 through 22), that the evidence did 
not preponderate in favor of Heber Creeper, Inc. on its claim 
that Mr. Mendenhall should be held liable to Heber Creeper, 
Inc. in the amount of $246,900.00, or in any amount, by reason 
of his acts or omissions in connection with that matter. Find-
ing of Fact No. 33. 
43. The trial court found, with respect to the non-
payment to Heber Creeper, Inc. of the monies it was entitled 
to receive under the 1982 Settlement Agreement (referenced in 
the foregoing facts numbered 23 through 38), by a fair prepon-
derance of the evidence, that both Mr. Mendenhall and Mr. Ritchie 
had breached their duty of care and loyalty to Heber Creeper, 
Inc., and that Heber Creeper, Inc. had been damaged, as a 
direct and proximate result thereof, in the principal amount 
of $17,385.00. Findings of Fact Nos. 49 through 52. 
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44. The trial court found, with respect to the aliena-
tion and dissipation of Heber Creeper, Inc.'s assets during 
the 1982 train operating season (referenced in the foregoing 
facts numbered 39 through 40), that the evidence did not pre-
ponderate in favor of Heber Creeper, Inc. on its claims that 
Mr. Mendenhall and Mr. Ritchie, or either of them, should be 
held liable to Heber Creeper, Inc. in the amount of $35,090.00, 
or in any amount, by reason of their omission in connection 
with that matter. Finding of Fact No. 54. 
9. ARGUMENT FOR ISSUANCE OF WRIT 
Heber Creeper, Inc.'s position is that the requested 
writ should issue so that this Court may fully examine: 
(1) whether any of Judge Christensen's key Findings 
of Fact (Nos. 49 through 52) was "clearly erroneous" within 
the meaning of Rule 52(a), Utah Rules of Civil Procedure; 
(2) whether the Court of Appeals panel was correct 
in ruling, in essence, that directors of a for-profit corpora-
tion will, as a matter of law and public policy, avoid lia-
bility to their corporation's shareholders merely by contending 
that the damage caused to their corporation was perpetrated 
not by virtue of their own breaches of loyalty and/or care, 
but, rather, by the wrongdoing of another competing corpora-
tion, of which they were directors or trustees at the time of 
the breaches, and of which competing corporation's board of 
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trustees or directors they constituted a majority or near-
majority. 
The essence of Heber Creeper, Inc.'s contention that 
the Court of Appeals1 decision must be fully re-examined is 
grounded in three discrete principles: 
(1) that a decision of a trial court should not, in 
the absence of Rule 52(a) "clearly erroneous" grounds (which 
are nowhere discussed in the Court of Appeals' decision) be 
upset or overturned (and the key Findings are not "clearly 
erroneous"); 
(2) that the public policy of the State of Utah 
ought not to be (as the Court of Appeals' decision appears to 
hold, and contrary to the decision of the New Jersey Supreme 
Court in Francis v. United Jersey Bank, 87 N.J. 15, 432 A.2d 
814, 820 (1981)), that a director will necessarily escape 
liability for breach of his fiduciary duty of care or loyalty 
to his corporation merely by blaming any damage his corporation 
suffers in connection with such a breach on another corporation 
(such as TPS, in the instant dispute), even when he was a mem-
ber (director or trustee) of the very small board of that 
second corporation and even when he, with another offender 
(Messrs. Mendenhall and Ritchie, in the instant litigation) 
comprised 50% or more of the board of the second corporation 
(see, e.g., Ex. 56) (for how else is the second corporation to 
act, other than through its board?); and 
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(3) that the Court of Appeals' interpretation of 
this Court's opinion in Microbiological Research Group v. Muna, 
625 P.2d 690, 695 (Utah 1981), appears to be narrower than 
this Court contemplated and narrower than public policy con-
cerns mandate, inasmuch as that case appears to hold that a 
director's duty of care and loyalty survives the termination 
of his directorship with respect to "transactions" that had 
their inception during the director's tenure and that that 
survivorship doctrine is not limited (contrary to the Court of 
Appeals' restrictive view) to "confidential information" and 
"trade secrets." The significance of this last point, in the 
context of this litigation, is: 
(a) that the May 1982 Settlement Agreement (which 
barely pre-dated Mr, Mendenhall's June 1982 resignation from 
the Heber Creeper) both extinguished any and all putative obli-
gations owed by Heber Creeper, Inc. to TPS and mandated that 
TPS pay dollars to Heber Creeper, Inc. in connection with 
train food sales; and 
(b) that Mr. Mendenhall's post-resignation demand 
letter (on behalf of TPS — to recover on a non-existent and 
then-extinguished debt) and his failure to pay Heber Creeper, 
Inc. the monies due it, when he had TPS authority to cut and 
sign checks (tr. at 445) when the TPS board had itself unani-
mously voted that payments due to Heber Creeper, Inc. be made 
(Ex. 45 - Minutes of TPS Board Meeting of September 7, 1982) 
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and when TPS had sufficient funds to pay (Finding number 46), 
relate to the temporally closely related pre-resignation 
Settlement Agreement transaction. 
It makes no sense or good public policy for a director 
of a corporation to be able, with impunity, to quit his post 
today and take a direct action against his corporation tomorrow, 
concerning continuing business affairs that had their inception 
during his tenure. 
For all the foregoing reasons, Heber Creeper, Inc. 
respectfully suggests that the requested Writ be issued, that 
this case be fully re-examined and, at a minimum, that Judge 
Christensen's judgment ultimately be reinstated. 
DATED this / V day of August, 1988. 
WINDER Sc HASLAM, P.C. 
BY. 
Peter C. Collins 
Attorneys for Plaintiff-
Respondent-Petitioner 
CERTIFICATE OF MAILING 
I hereby certify that, on the /o day of August, 1988, 
I caused four true and correct copies of the foregoing Petition 
for Issuance of Writ of Certiorari to the Utah Court of Appeals 
to be mailed, first class, postage prepaid, to J. Harold Call, 
Esq., 30 North Main, Suite 3, Heber City,/OJtah 84032. 
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IN THE UTAH COURT OF APPEALS 
ooOoo 
Heber Creeper, Inc., 
Plaintiff and Respondent, 
v. 
Gordon Mendenhall and Leon Ritchie, 
MEMORANDUM DECISION 
(Not for Publication) 
Case No. 880024-CA 
Defendants and Appellants. 
Before Judges Greenwood, Orme, and Billings. 
F I L E D 
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APPLICABLE LAW 
The determination of the liability of Mendenhall and 
Ritchie to Heber Creeper requires findings that they owed a 
duty to Heber Creeper, that they breached that duty, and that 
their breach was a proximate cause of Heber Creeper's losses. 
See, e.o. , Francis v. United Jersey Bank, 87 N.J. 15, 432 A.2d 
814, 820 (1981); 18B Am.Jur.2d Corporations § 1695 (1985). 
The requisite duties for corporate officers and directors 
and the standards for judging those duties are set forth in the 
Utah cases cited by the parties, including Hoaaan & Hall & 
Hiaoins. Inc. v. Hall, 18 Utah 2d 1, 414 P.2d 89 (1966) and 
Warren v. Robison, 19 Utah 289, 57 P. 287 (1899). However, if 
officers or directors breach those duties, they are only liable 
for damages proximately caused by the breach. Thus, in Hoaaan, 
the Court concluded there was sufficient evidence to show that 
corporate directors took four "solid" accounts and that the 
corporation was damaged in the amount of the lost accounts as 
calculated by the trial court. 414 P.2d at 92. 
In a recent case from New Jersey, Francis v. United 
Jersey Bank, 87 N.J. 15, 432 A.2d 814 (1981), the Supreme Court 
of New Jersey found conveyances made with the approval of 
certain board members occurred as the result of the acquiesence 
of one director. She was deemed to have breached her duty, id. 
at 826, and was held personally liable in the amount of the 
value of the property conveyed, id. at 829. Concerning 
whether her breach of duty was the proximate cause of the 
damages incurred by the corporation, the court quoted from a 
leading opinion by Judge Learned Hand: 
When the corporate funds have been 
illegally lent, it is a fair inference 
that a protest would have stopped the 
loan, and that the director's neglect 
caused the loss. But when a business 
fails from general mismanagement, business 
incapacity, or bad judgment, how is it 
possible to say that a single director 
could have made the company successful, or 
how much in dollars he could have saved? 
Id. at 827 (quoting Barnes v. Andrews, 298 F. 614, 616-17 
(S.D.N.Y. 1924)). Concerning proximate cause, the New Jersey 
court again quoted Judge Hand: 
The plaintiff must, however, go further 
than to show that [the director] should 
have been more active in his duties. This 
cause of action rests upon a tort, as much 
though it be a tort of omission as though 
it had rested upon a positive act. The 
plaintiff must accept the burden of 
showing that the performance of the 
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defendant's duties would have avoided 
loss, and what loss it would have avoided. 
Id. (quoting Barnes, 298 F. at 616). 
As a review of each alleged breach of duty will show, it 
is not clear that but for the actual breaches committed by 
Mendenhall and Ritchie, Heber Creeper would not have suffered 
the same monetary damages in the form of nonpayment of the sums 
due under the settlement agreement. 
ALLEGED BREACHES - MENDENHALL 
As to the first breach, disclosure of confidential 
information to the TPS board, Mendenhall clearly breached his 
duty of loyalty. Mendenhall was a director or officer of both 
corporations. In the capacity as a director of Heber Creeper, 
he owed Heber Creeper the duties of loyalty and care. Upon 
disclosing confidential information to the TPS board, he 
breached the duty of loyalty. However, this disclosure 
concerning Heber Creeper's dissatisfaction with TPS's Monte 
Bona, while offensive, cannot be said to have caused TPS's 
decision not to honor the settlement agreement. 
As to the second breach, there is no basis to conclude 
that had Mendenhall immediately disclosed to Heber Creeper the 
intention of TPS not to make payments due under the settlement 
agreement, Heber Creeper could have done anything to avoid the 
loss it subsequently sustained. After all, the time period 
between the TPS board meeting and when the demand letter was 
sent was only two weeks. 
Finally, we consider Mendenhall*s demand letter on behalf 
of TPS, which was delivered after his resignation from Heber 
Creeper. While it is true that director duties ordinarily 
terminate with termination of the directorship, a duty to 
preserve confidential information, including trade secrets, 
survives resignation. See, e.g. , Microbiological Research 
Corp. , 625 P.2d 690, 695 (Utah 1981). However, there is 
nothing in the record to suggest that the demand letter 
resulted from any use or disclosure of confidential information 
by Mendenhall. Apparently, at the Heber Creeper board meeting 
which Mendenhall attended, there were confidential discussions 
regarding Heber Creeper's dissatisfaction with Monte Bona's 
performance. Mendenhall reported on Heber Creeper's complaints 
at the TPS board meeting. Although, as concluded above, this 
violated his fiduciary obligation to Heber Creeper, it did not 
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proximately cause the damages which Heber Creeper sustained in 
the form of noncompliance by TPS with the settlement 
agreement. Nor, from all that appears, did the letter employ 
or result from any confidential information Mendenhall learned 
as a Heber Creeper director. If Mendenhall had written the 
letter while he was serving on the Heber Creeper board/ he 
clearly would have breached his duty. Likewise, even if 
written after his resignation, if Mendenhall's letter disclosed 
or was based on confidential information, he clearly would have 
breached his duty. As it happened, the letter was written 
after he resigned and was unrelated to any trade secrets or 
other confidential information. Thus, aside from the question 
of the proximity of damages, we do not see"that the 
post-resignation letter and related post-resignation activities 
of Mendenhall constituted a breach of a then-existing duty owed 
by Mendenhall to Heber Creeper. 
ALLEGED BREACHES - RITCHIE 
In contrast to the detailed, chronological findings 
concerning Mendenhall, the findings implicating Ritchie are 
conclusory and sparse. Indeed, the relevant findings 
concerning Ritchie are actually ones which lump the defendants 
together. Finding 44 states that "neither defendant took 
action to assure that payments" under the settlement agreement 
were made. Finding 46 states that TPS's treatment of amounts 
due under the settlement agreement as offsets was "with the 
concurrence of both defendants." Finding 50 reiterates that 
"[b]oth defendants . . . allow[ed] and actively participated] 
in the TPS policy and practice of non-payment to 
plaintiff . . . ." Precisely how Ritchie transgressed is not 
stated in the findings. However, at all TPS meetings where 
Ritchie was present, and where the issue of payment to Heber 
Creeper was addressed, the record establishes that Ritchie 
voted to have the debt owed Heber Creeper by TPS paid or to 
have the issue otherwise resolved in a manner satisfactory to 
Heber Creeper. It is accordingly difficult to see what 
evidence supports these findings insofar as applicable to 
Ritchie. 
The most specific instances of Ritchie's misconduct which 
have been drawn to our attention concern two areas: 1) 
Ritchie's attitude that Heber Creeper ought to take a back seat 
to TPS and allow TPS to run the Heber Creeper train profitably 
and 2) Ritchie's expressed discouragement of hiring 
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legal counsel to enforce the payments due under the settlement 
agreement- These facts, while arguably suggesting an attitude 
somewhat less than fully loyal to Heber Creeper, simply do not 
serve as support for the findings in question. Nor can TPS's 
nonpayment in any sense be said to have been caused by these 
attitudes and positions of Ritchie. 
We do not see a basis in the supported findings for the 
conclusion that TPS's nonpayment of sums due under the 
settlement agreement was proximately caused by any breach of 
duty by Mendenhall or Ritchie. Nor do we see in the record 
evidence which would support such findings. We do agree with 
the trial court's disposition of the claims at issue in the 
cross-appeal. 
It follows that the trial court's disposition of the 
claims at issue in the cross-appeal is affirmed, but that the 
judgment entered against Mendenhall and Ritchie must be 
reversed.^ The parties shall bear their own costs of appeal. 
Orme, Judge 
WE CONCUR: 
#C M- 3i/&*$0 
udith M. Billings, Judge 
amela T. Greenwood/ Judge 
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PETER C. COLLINS 0700 
Bugden, Collins & Keller 
Attorney for Plaintiff 
Judge Building, Suite 426 
#8 East Broadway 
Salt Lake City, Utah 84111 
Telephone: (801) 532-7282 
IH THE FOURTH JUDICIAL DISTRICT COURT OF WASATCH COUNTY 
STATE OF UTAH 
ooOoo 
HEBER CREEPER, IIIC. , a : 
Utah corporation, FINDINGS OF FACT AND 
: CONCLUSIONS OF LAW 
Plaintiff, 
-v-
GORDON MENDENHALL and " Civil No. 5871 
LEON RITCHIE, : Judge Christensen 
Defendants : 
ooOoo 
This action was tried to the Court, the Honorable Cullen 
Y. Christensen presiding, in Heber City, Wasatch County, State of 
Utah, on March 11, 12, 13, and 19, 1985. Peter C. Collins repre-
sented plaintiff. J. Harold Call represented defendant Gordon 
Mendenhall. Grant G. Orton represented defendant Leon Ritchie. 
The Court, having fully reviewed and considered the pleadings and 
othere documents on file and the evidence admitted at trial and 
being fully advised in the premises, now makes and enters its 
FINDINGS OF FACT 
1. Plaintiff is a Utah business corporation and has 
been, at all times material hereto, qualified to do business in 
Wasatch County, State of Utah, and all of its shareholders were, 
at the time of trial, had have been, at all time material hereto, 
minority shareholders. 
2. Both defendants have been, at all times material 
hereto, residents of Wasatch County, State of Utah. 
3. The acts and conduct complained of herein occurred 
in Wasatch County, State of Utah. 
4. Plaintiff was incorporated on or about January 7, 
1971 as Wasatch Mountain Railway & Development Co. 
5. On or about June 28, 1972, plaintiff's name was duly 
changed to its present name. 
6. Defendant Mendenhall was an incorporator of plain-
tiff and was a director of plaintiff uninterruptedly from the 
time of plaintiff1s incorporation until December 1981. 
7. Defendant Mendenhall was also a director of plain-
tiff from May 14, 1982 until at least June 22, 1932. 
8. Defendant Mendenhall was an officer (vice-president) 
of plaintiff from 1975 through 1979. 
9. Defendant Mendenhall was also an officer 
(secretary-treasurer) of plaintiff from May 14, 1982 until at 
least June 22, 1982. 
10. Defendant Ritchie was an incorporator of plaintiff 
and was an original director of plaintiff and a director of 
plaintiff during the years 1971, 1972, 1979, and 1980. 
11. Defendant Ritchie was also a director of plaintiff 
from May 14, 1982 until February of 1983. 
12. Defendant Ritchie was an officer (vice-president) 
- 2 -
of plaintiff from May 14, 1982 until at least September 17, 1982. 
13. Timpanogos Preservation Society (herinafter, f,TPS") , a 
Utah not-for-profit corporation, was incorporated on or about 
August 29, 1978. 
14. Defendant Mendenhall was an incorporator of TPS, 
was approved by plaintiff to be a member of the governing board of 
trustees of TPS for the purpose of protecting plaintiff's 
interests, and served as a trustee of TPS uninterruptedly from the 
time of the incorporation of TPS until at least November 30, 
1982. 
15. Defendant Mendenhall served as an officer of TPS 
uninterruptedly from the time of the incorporation of TPS until 
at least November 30, 1932, holding positions, at various times 
during that period, as treasurer, secretary, and secretary-
treasurer. 
16. Defendant Ritchie served as a trustee on the 
governing board of TPS unterruptedly from at least July 10, 
1981 until at least November 30, 1982. 
17. Defendant Ritchie served as an officer (treasurer) 
of TPS at least during a part of 1982 and was released from that 
position on July 13, 1982. 
18. Both defendants have been represented herein by the 
same law firm (Richards, Brandt, Miller & Nelson of Salt Lake 
City, Utah) that represented TPS in related litigation in this 
Court (Civil No. 5359). 
19. Plaintiff operated the train commonly known as the 
Heber Creeper from the 1971 through 1980 operating seasons. 
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20. TPS operated the Heber Creeper train during the 
1981 and 1982 operating seasons. 
21. The Heber Creeper line ran, at all time material 
hereto, from terminal grounds located in Heber City, Wasatch 
County, State of Utah, to the Bridal Veil Falls terminal, located 
in Provo Canyon, in Utah County, State of Utah. 
22. Plaintiff1s operation of the Heber Creeper train 
showed a small annual average cash loss ($1,085.00) for operating 
seasons 1971 through 1930. 
23. Excluding operating years 1975 and 1976, during 
which years plaintiff suffered cash losses in connection with 
certain non-train-operation business enterprises, plaintiff 
showed an average annual cash profit of $2,881.00 for the years 
during which plaintiff operated the Heber Creeper train. 
24. Plaintiff was in financial difficulty at all times 
material hereto. 
25. Part of the right-of-\*ay on which the Heber Creeper 
line runs, that section running from the Heber City terminal 
grounds to the Deer Creek Reservoir dam, was given by an agency 
of the State of Utah to TPS in August of 1980, prior to the time 
TPS began operating the Heber Creeper train. 
26. Although he was aware, since at least as early as 
March 6, 1980, of the possibility that the State of Utah would be 
giving away the said right-of-way section, defendant Mendenhall 
took no affirmative action whatsoever to further the chances of 
plaintiff's being given the said right-of-way section; in connec-
tion with such matter, the defendant Mendenhall was informed by 
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Monte Bona, as was Lowe Ashton, president of plaintiff, some 
weeks prior to the transfer of said property, that the-plaintiff 
corporation would not be eligible to receive title to such pro-
perty because of the "For-Profit11 status of plaintiff; the possi-
bility of such a transfer of property was communicated to the 
plaintiff's board members through Bona and Ashton; that Ashton as 
president of plaintiff did not disagree with the transfer as pro-
posed, and he relied on the representations of Bona; that it was 
not unreasonable for defendant Mendenhall to fail to question the 
recommendations of Bona at the time (August 1980), and under the 
circumstances then existing. 
27. In early 1981 plaintiff and TPS discussed, in a 
series of joint and separate board meetings, propositions by 
which TPS would lease from plaintiff the right to operate the 
Heber Creeper train for one year and that TPS would, in connec-
tion with that lease, among other things, acquire certain assets 
of and discharge certain debts of plaintiff. 
28. In connection with the discussions referenced in 
the foregoing paragraph 27 TPS was, among other things, (1) 
to satisfy debts owed by plaintiff to Ashton Oil and 
Transportation Company in the amount of at least $130,000.00; and 
(2) to acquire the then outstanding 116,719 shares of plaintiff by 
paying one dollar per share, for a total additional payment of 
$116,719.00. 
29. The arranged-for lease was in fact executed by 
plaintiff and TPS, but the said purchase and debt retirement 
arrangement between plaintiff and TPS was never consummated. 
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30. On August 18, 1981, the TPS board of trustees 
approved a proposal that would have, if consummated, among other 
things, caused TPS in exchange for TPS!s acquisition of plain-
tiff's subject assets to assume plaintiff's obligations to Ashton 
Oil (Lowe Ashton) in the sum of $125,000.00 and plaintiff's obli-
gation to SBA in the amount of $315,000.00; defendant Mendenhall 
and Richard Buys, then-president of TPS, were directed to make to 
plaintiff the formal proposal so adopted by TPS. 
31. On August 19, 1981, defendant Mendenhall, along 
with the said Richard Buys, submitted to plaintiff a formal pro-
posal substantially in accordance with the TPS adopted proposal 
referenced in paragraph 30 hereof; such proposal did not include 
any provision for TPS to buy the outstanding shares of plaintiff. 
32. That on August 27, 1981, plaintiff through its pre-
sident, Lowe Ashton, rejected such proposal. 
33. That the record does not establish by a prepon-
derance of the evidence what steps defendant Mendenhall 
thereafter took, affirmative or otherwise, in the futherance or 
withdrawal of the arrangement referenced in paragraph 3 0 hereof. 
34. On May 12, 1982, a Settlement Agreement was exe-
cuted, of which both defendants were aware, resolving certain 
prior litigation and to which plaintiff and TPS, among others, 
were signatories, which expressly (except for civil cases Ho. 
5722 and 5720, neither of which is pertinent here) did away with 
and laid to rest any and all past claims and disputes between and 
among its signatories, and to which, among other things, (a) 
required plaintiff to allow TPS to operate the Heber Creeper 
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train in operating seasons beginning in 1982; Cb) required TPS to 
pay to plaintiff (i) 10% of the gross income from the sale of 
certain food and non-alcoholic beverage sales made in connection 
with the operation of the Heber Creeper train in operating 
seasons beginning in 1982, or (ii) $10,000,00 per operating 
season, whichever figure was greater; (c) required TPS to 
establish, in connection with the operation of the Heber Creeper 
train, accounting procedures in conformity with the generally 
accepted principles of accounting so that audits and financial 
statements could be adequately prepared; and (d) required TPS to 
employ internal and external accounting controls for the prupose 
of assuring an accurate reflection of cash intake and expen-
ditures relative to the operation of the Heber Creeper train. 
35. Both defendants were present at the May 14, 1982 
conclusion of plaintiff's 1982 annual shareholders meeting, 
during which those who were present were about to be named direc-
tors , including both defendants, were informed that if they 
should accept their positions of directors, they would assume 
fiduciary obligations and would breach their fiduciary obliga-
tions if they should do anything that would undermine the 
Settlement Agreement referenced in the foregoing paragraph 34 
hereof. 
36. On June 12, 1982, plaintiff's board of directors 
met, with defendant Mendenhall present as director and secretary 
of plaintiff, and at that meeting there was discussed, among 
other things, concerns of one or more directors with respect to 
the competence and honesty, or lack thereof, of Mr. Monte Bona, 
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the then-manager of TPS, and at that meeting those present Call 
direcctors of plaintiff except defendant Ritchie) unanimously 
approved a policy of confidentiality \*ith respect to the 
discussion of plaintiff's affairs with other parties, 
37. On June 14, 1982, defendant Mendenhall related to 
the TPS board of trustees some of the items that were discussed 
in plaintiff's said meeting and made the motion that the said Mr. 
Monte Bona be appointed to the board of trustees of TPS, which 
motion was seconded and approved. 
38. From at least May 1982 until at least September 
1982 defendant Mendenhall was paid $400.00 per month by TPS for 
the rendering of accounting and related services to TPS. 
39. At some time prior to June 22, 1982, defendant 
Mendenhall became aware of the fact that TPS planned to assert a 
substantial claim against plaintiff based on matters arising 
prior to the execution of the said Settlement Agreement 
referenced in paragraph 34 hereof; defendant Mendenhall did not 
apprise plaintiff of his said awareness or of the fact of such 
claim prior to June 22, 1982. 
40. On or about June 22, 1982, defendant Mendenhall 
submitted to Mr. Gene Moore, then-president of plaintiff, a 
letter of resignation from defendant Mendenhallfs position as 
director and secretary-treasurer of plaintiff. 
41. On or about July 1, 1982, defendant Mendenhall 
wrote Mr. Gener Moore a letter asserting a claim in favor of TPS 
and against plaintiff in the amount of $37,737.35, for alleged 
claims that arose, if at all, prior to the execution of the 
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Settlement Agreement referenced in paragraph 34 hereof. 
42. Defendant Mendenhall, who was paid by TPS to do the 
TPS accounting work, failed, both prior to and subsequent to June 
22, 1982, to cause TPS to establish reasonably acceptable 
accounting procedures, and to cause TPS to employ the internal 
and external cash controls required by the said Settlement 
Agreement. 
43. On September 17, 1982, at a meeting of plaintiff's 
board of directors, defendant Ritchie was removed as plaintiff's 
vice president. 
44. Subsequent to May 14, 1982, and both prior to and 
subsequent to July 1, 1982, until at least November 30, 1982, 
neither defendant took action to assure that payments under the 
said Settlement Agreement referred to in paragraph 34 would be 
made to plaintiff. 
45- The regular 1982 Heber Creeper train operating 
season ended on or about Labor Day of that year, the first Monday 
in September, 1932; and TPS operated the Heber Creeper train 
throughout the 1982 season. 
46. At all times subsequent to May 14, 1982 until at 
least November 30, 1982, TPS had the ability to pay plaintiff all 
sums due plaintiff under the terms of the said Settlement 
Agreement; TPS, with the concurrence of both defendants, in 
effect treated any such sums as an offset against amounts claimed 
by TPS to be due from plaintiff, which claims pre-dated said 
Settlement Agreement. 
47. No payment whatsoever has been made to plaintiff by 
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TPS since the time the said Settlement Agreement was executed. 
48. TPS is now in bankruptcy proceedings and the 1982 
season was the last operating season during which TPS operated the 
Heber Creeper train. 
49. Based on the reported 1982 total gross income from 
the operation of the Keber Creeper train and on the historic 
relationship between total gross income and food and non-
alcoholic beverage gross income experienced in the operation of 
the Heber Creeper train, the Court finds that the food and non-
alcoholic beverage gross income of TPS for 1982 was $173,850.00, 
and that plaintiff's entitlement thereto, pursuant to the terms 
of the said Settlement Agreement, would thus be $17,385.00. 
50. Both defendants breached their duty of loyalty and 
care to plaintiff, during the 1982 Heber Creeper operating 
season, by allowing and actively participating in the TPS policy 
and practice of non-payment to plaintiff of the monies whose 
payment was mandated by the said Settlement Agreement. 
51. Both defendant knew that TPS owed plaintiff for 
the food sales and knew or should have known that their said 
allowing and participating in said policy and practice would 
damage plaintiff in the amount of $17,385.00. 
52. Plaintiff's proven damages against both defendants, 
suffered as a direct and proximate result of both defendants' 
acts and omissions in connection with the said policy and practice 
of non-payment, is $17,385.00. 
53. Sometime prior to June 22, 1982, a Harriman 
railroad coach belonging to plaintiff and located on the Heber 
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City terminal grounds was gutted by TPS workmen and re-fitted as 
a dining car; the seats have been removed from the Heber City 
terminal grounds and have never been replaced; the evidence does 
not preponderate in support of the plaintiff's contention that 
the defendants are chargeable, as directors of plaintiff, with 
such removal, nor with the contention that plaintiff has in fact 
sustained damage as a result of the conversion of such coach to a 
dining car. 
54, During the 1932 Heber Creeper operating season, 
metal scrap belonging to plaintiff was taken from the Heber City 
terminal grounds as part of and pursuant to TPS policies and 
practices; the evidence does not preponderate in support of 
plaintiff's contention that defendants knew or should have known 
that such scrap may have been something more than junk and may 
have been of value in the operation of said railroad. 
Based on the foregoing Findings of Fact, the Court now 
makes and enters its 
CONCLUSIONS OF LAW 
1. The Court has jurisdiction over the parties hereto 
and subject matter hereof and venue is properly laid in this 
Court. 
2. Both defendants owed plaintiff a fiduciary duty of 
loyalty and care while they were serving as directors of 
plaintiff and thereafter, with respect to corporate matters 
existing at the time of such service which matters were within 
their knowledge or of which they should have been aware as 
directors of the plaintiff. 
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3. Defendant Mendenhall breached his fiduciary duty of 
loyalty and care to plaintiff with respect to his failure to 
honor and insist upon performance by TPS fo the 1982 Settlement 
Agreement as it pertains to payment to plaintiff of food and non 
alcoholic beverage sales percentage amounts, and defendant 
Mendenhall is jointly and severally liable in damages to plain-
tiff in connection therewith. 
4. Plaintiff has been damaged as a direct and proximate 
result of defendant Mendenhall1s breaches of this fiduciary duty 
of loyalty and care to plaintiff in the principal amount of 
$17,385.00, and plaintiff is entitled to and should be granted 
judgment against defendant Mendenhall in that principal amount. 
5. Defendant Ritchie breached his fiduciary duty of 
loyalty and care to plaintiff with respect to his failure to 
honor and insist upon performance by TPS of the 1982 Settlement 
Agreement as it pertains to payments to plaintiff of food and 
non-alcoholic beverage sales percentage amounts, and defendant 
Ritchie is jointly and severally liable in damages to plaintiff 
in connection therewith. 
6. Plaintiff has been damaged, as a direct and proxi-
mate result of defendant Ritchie's duty of loyalty and care to 
plaintiff, in the principal amount of $17,385.00, and plaintiff 
is entitled to and should be granted judgment against defendant 
Ritchie in that principal amount. 
7. Plaintiff is entitled to and should be granted its 
costs of court expended herein and interest accruing on the 
aforesaid principal amount at the legal rate of 10% per annum 
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xvii 
from December 31, 1982 until the date judgment is entered herein 
and at the judgment rate of 12% thereafter. 
8. The claims of defendant Ritchie for idemnification 
for attorney fees should be denied. 
9. That except as above indicated, the claims of plain-
tiff against the defendants and each of them should be dismissed. 
DATED this '£> day of r^^JJST 1985. 
BY THE COURT: 
/5/ 
CULLEN Y. CHRISTENSEN 
District Judge 
CERTIFICATE OF MAILING 
I hereby certify that on the 5th day of August, 1985, I 
mailed a true and correct copy of the foregoing Findings of Fact 
and Conclusions of Law to J. Harold Call, 30 llorth Main Street, 
Heber City, Utah 84032; and to Grant G. Orton, Orton h Pettey, 
2060 East 3300 South, Suite 102, Salt Lake City, Utah 84109. 
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PETER C. COLLINS 0700 
Bugden, Collins & Keller 
Attorney for Plaintiff 
Judge Building, Suite 426 
48 East Broadway 
Salt Lake City, Utah 84111 
Telephone: (801) 532-7282 
IN THE FOURTH JUDICIAL DISTRICT COURT OF WASATCH COUNTY 
STATE OF UTAH 
ooOoo 
HEBER CREEPER, INC., a : 
Utah corporation, JUDGMENT 
Plaintiff, 
-v-
GORDON MENDENHALL and C i v i l No. 5871 
LEON RITCHIE, : Judge C u l l e n Y. C h r i s t e n s e n 
Defendants . : 
ooOoo 
The Court having heretofore made and entered its 
Findings of Fact and Conclusions of Law and having reviewed and 
approved the Affidavit of Costs and Disbursements submitted by 
plaintiff's counsel, and good cause appearing, it is hereby 
ORDERED, ADJUDGED and DECREED as follows: 
1. Plaintiff is awarded JUDGMENT against defendant 
Gordon Mendenhall and defendant Leon Ritchie, jointly and 
severally, in the sum of $17,385.00 plus interest accruing 
thereon, at the rate of 10% per annum from December 31, 1982 up 
to and including the date hereof, plus allowed costs of court in 
the amount of $1,070.40; 
2. The said JUDGMENT shall bear interest at the rate of 
12% per annum from the date hereof. 
DATED this ''Js> day of JuiyT 1985. 
BY THE COURT: 
'f 
CULLEN Y. CHRISTENSEN 
District Judge 
CERTIFICATE OF MAILING 
I hereby certify that on the ^ ^ ^ d a y of ^ ^ 7 ^ 1 9 8 5 , i 
mailed, pursuant to Rule 2.9 & the Rules of Practice, a true and 
correct copy of the foregoing proposed Judgment to J. Harold 
Call, 30 North Main Street, Heber City, Utah 84032; and to Grant 
G. Orton, Orton k Pettey, 2060 East 3300 South, Suite 102, Salt 
Lake City, Utah 84109. 
Atii-k (Xihty^ 
i 
/ 
r I 
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